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Appeals holds.
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SJCrules colleges must
protect intoxicated
students from harm

‘Special relationship’
creates duty of care

By Eric T. Berkman
Lawyers Weekly Correspondent

Attorneys say a recent Su-
preme Judicial Court decision
significantly expands the obliga-
tion of colleges and universities
to protect students from alco-
hol-related emergencies.

The plaintiff in the case, Mor-
gan Helfman, alleged that, as a
freshman at Northeastern Uni-
versity in 2013, she was sexual-
ly assaulted by a classmate after
he walked her back from a par-
ty at a residence hall. In a negli-
gence action against the school,
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Co-counsel for plaintiff
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A Superior Court judge grant-
ed summary judgment for North-
eastern, ruling that the university
had no duty to protect the student
under the circumstances.

The SJC affirmed, holding that
the “mere presence of an intoxi-
cated young woman in the com-
pany of an intoxicated young
man as they returned to their

shared residence hall” did not
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IHEs, have no duty to protect
students from the consequenc-
es of voluntary alcohol con-
sumption. Instead, the SJC an-
nounced that a special relation-
ship exists in which [HEs must
take “reasonable measures” to
protect students they know are
in “imminent danger” and can-
not seek help.

“Equipped with such knowl-
edge, a college or university
merely must act reasonably un-
der the circumstances,” Justice

Rarhara A Toank wrate for the

VERITAS
VIRTVS UH '

Sy

=

©RODRIQUE NGOW|

physical well-being, a reason-
able response will include do-
ing little or nothing at all, while
in others, calling for medical or
other forms of assistance might
be warranted”

Plaintiff’s counsel Mark F. Itz-
kowitz of Boston said he was
disappointed with the result
for his client but glad to see the
court confirm the special re-
lationship  between students
and universities.

“Lower courts had been chip-
ning awav at that relationshin”
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alleged age- and gender-based
harassment and discrimination,
the Appeals Court rules.
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A judge erred in concluding
that the owners of a homein
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Continued on page 24

st Circuit revives
suit to claw back

hidden assets

'Ex’ allegedly gifted
money to alma mater

By Pat Murphy

pmurphy@lawyersweekly.com

An ex-wife had standing under the Uni-
form Fraudulent Transfer Act to bring an ac-
tion to recover millions of dollars in marital
assets that her former spouse allegedly hid
during divorce proceedings before gifting to
his alma mater, the 1st U.S. Circuit Court of
Appeals has determined.

The plaintiff, Janet Foisie, sued Worcester
Polytechnic Institute in federal court in Mas-
sachusetts for violating Connecticut’s UFTA
and for common-law fraudulent conveyance.
According to the plaintiff, Robert Foisie hid
millions of dollars in assets during their di-
vorce proceeding in Connecticut state court.
Following the divorce and before his death in
June 2018, Robert allegedly transferred the
funds to defendant WPL

In September 2019, U.S. District Court
Judge Timothy S. Hillman granted the
schools motion to dismiss, concluding that
the plaintiff did not qualify as a “creditor”

Continued on page 26

Attorneys’ fees counted
against procedural limit

Ruling helps fill void
of appellate authority

By Kris Olson

kolson@lawyersweekly.com

Statutory awardsof attorneys’ fees should
be considered in determining whether the
amount-in-controver-
sy threshold to establish
Superior Court juris-
diction has been met, a
single justice of the Ap-
peals Court has ruled in
a decision with implica-
tions for claims brought

D'ARCY under any of the states
Prevails for dozens of fee-shift-
plaintiff ing statutes.

In the Wage Act case
at issue, the plaintiff stood to recover no
more than $17,000 in unpaid commissions
and wages, Superior Court Judge Christo-
pher K. Barry-Smith found. On that basis,
he granted the defendants’ motion to dis-
miss pursuant to G.L.c. 212, §3, for failure
to satisfy the then-operative $25,000 pro-
cedural amount in the Superior Court.

“Inthe absence of appellate interpretation,”

https://www.pageturnpro.com/MA-lawyers-weekly/96118-Massachusetts-Lawyers-Weekly--August-10,-2020/1.html

The full text of the ruling in Stonierv.
WAC Consulting, Inc, etal. can be found at
masslawyersweekly.com. |

Barry-Smith reasoned that attorneys’ fees
should be treated like multiple damages
and ignored for the purposes of calculating
whether the threshold had been met.

“Like statutes authorizing multiple dam-
ages, the statutory authorization of attor-
ney’s fees, which alters the so-called Amer-
icanrule, also serves to compel compliance
with statutory standards and deter viola-
tions;” Barry-Smith wrote.

But, sitting as a single justice to hear a fi-
nal appeal under G.L. 212, §3(A), Appeals
Court Judge Sookyoung Shin reversed.

Shin noted that the question had aris-
en in the 2014 case Toro v. CSX Intermodal
Terminals, Inc., which involved the inverse
amount-in-controversy rule applicable in
the District Court, G.L.c. 218, §19.

In Toro, Supreme Judicial Court Justice
Margot Botsford, sitting as a single jus-
tice, adopted a “similar approach” to one
taken by the 1st U.S. Circuit Court of Ap-
peals in its 2001 decision, Spielman v. Gen-
zyme Corp.

Continued on page 25
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Colleges must protect intoxicated students from harm

Continued from page 1

the physical layout of the university. It ex-
tends to the university in all its facets: peo-
ple who work with students, resident advi-
sors, people who come in contact with stu-
dents, and fellow students.”

The plaintiff’s co-counsel, Kenneth L
Kolpan of Boston, said he was pleased the
SJC did not accept Northeastern’s attempt
to “blame the victim.”

“They were saying, “She drank, so we're
immune from suit,” Kolpan said. “But the
court was clear that this approach by uni-
versities in defending lawsuits is no lon-
ger acceptable.”

Northeastern’s attorney, Daryl J. Lapp of
Boston, declined to comment.

The 46-page decision is Helfinan v. North-
eastern University, et al., Lawyers Weekly
No. 02-303-20. The full text of the ruling can
be found at/masslawyersweekly.com.

Alleged assault

On Oct. 31, 2013, Helfman and "A.G” —
a fellow freshman who lived in her dorm
— attended a Halloween party hosted by a
sophomore who was a resident advisor in a
different dormitory.

The two students allegedly consumed
alcohol together in Helfman’s dorm room
beforehand and brought more alcohol with
them to the party.

Heltman engaged in drinking games at
the party, became intoxicated, and vomit-
ed repeatedly in the RAS bathroom. Two
acquaintances of Helfman stayed with her
and provided water and crackers to control
her nausea.

Later, when Helfman refused her ac-
quaintances’ offer to walk her home, A.G.,
who was also intoxicated, volunteered to

Helfman v. Northeastern University, et al.

Do universities have a duty to protect students from

foreseeable harm associated with alcohol-related

THE ISSUE

emergencies?
DECISION  Yes (Supreme Judicial Court)
LAWYERS

Boston (plaintiff)

Mark F. ltzkowitz of Boston and Kenneth . Kolpan, of

Daryl J. Lapp of Locke Lord, Boston; Katherine Guarino
Baker of Nelson Mullins, Boston (defense)

an investigation and disciplinary proceed-
ing that did not result in a finding that A.G.
committed a sexual assault.

Meanwhile, Helfman brought a neg-
ligence claim in Superior Court against
Northeastern and several administra-
tors, with Judge Robert B. Gordon grant-
ing the university’s motion for summa-
ry judgment.

Helfman appealed.

Special relationship

While acknowledging that requiring col-
leges to pc}hce all on-campus use of alco-
hol would be “inappropriate and unrealis-
tic;” the S]C rejected Northeastern’s conten-

a corresponding duty to take reasonable
measures to protect them from alcohol-re-
lated harm if it has “actual knowledge” of
conditions suggesting a student is in “im-
minent danger” and too intoxicated to seek
help for him or herself.

Here, however, the duty did not apply,
the SJC concluded.

“Considering all of the information that
Northeastern had at its disposal, it was not
reasonably foreseeable that the plaintiff was
in peril at the time of the alleged assault,”
Lenk explained, noting that A.G. apparent-
ly had no history of sexual assaults. “Be-
cause Northeastern was not on notice that
it would be required to step in and protect

“The higher education industry is on notice:
It does have affirmative responsibilities to its
students. The IHE immunity era is over.”

— Jeffrey S. Beeler, Framingham

https://www.pageturnpro.com/MA-lawyers-weekly/96118-Massachusetts-Lawyers-Weekly--August-10,-2020/24 .html

Erin K. Olson of Portland, Oregon, who
co-authored an amicus brief for the Na-
tional Center for Victims of Crime, said she
hopes the ruling will lead to improved ef-
forts by IHEs to prevent campus sexual as-
saults, most of which are alcohol-facilitated.

“The problem has long been known but
never adequately addressed;’ Olson said.

Rebecca ]. Roe of Seattle, who was also
on the brief for the NCVC, said she was
disappointed that Helfmans claim could
not proceed but pleased with the court’s
statement that “the bystander era is com-
ing to an end”

“Universities have been relying on the
idea that these kids are 18 years old and on
their own, despite the fact that everybody
knows that's nonsense,” Roe said. “T was
happy to see an acknowledgement that you
can't treat university students like an adult
just because they've attained the age of 18.
They really aren't full-scale adults”

Ruth O’Meara-Costello, a Boston attor-
ney who handles campus discipline cases,
said she was not surprised that the decision
came out as it did on the negligence issue,
but added that it “certainly leaves room” for
courts to reach a different result when there
is more evidence for a jury to find foresee-
able harm.

Meanwhile, Boston attorney David A.
Russcol pointed out that while the SJC
focused on actual notice, it included a
footnote regarding negligence or will-
ful blindness.

“So there is an implicit warning for col-
leges that don't provide sufficient resourc-
es or incentives to address or report dan-
gerous alcohol-related situations,” Russ-

col said.
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home. During that walk, Helfman and
A.G. kissed multiple times and stumbled to
the ground.

After they reached the dorm and were
admitted by the proctor monitoring the
entrances, Helfman allegedly walked un-
steadily toward the elevator.

The two students ended up in A.G’s
room, where he allegedly initiated sex.
When she told her roommate about it the
next day, she said that had she been sober,
she would have stopped the encounter.

The roommate then informed their RA of
the incident and the university undertook
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tect a student while he or she is voluntari-
ly intoxicated.

“[TThe ‘bystander” era from which [the]
‘no duty’ decisions emerged ... appears to
be drawing to a close,” Lenk said, refer-
ring to a line of cases under which uni-
versities owed students no more of a duty
than any other bystanders. "As we stated
in [the 2018 Nguyen v. Massachusetts Inst.
of Tech. decision], ‘universities are clear-
ly not bystanders or strangers in regards to
their students.”

Instead, Lenk said, a university has a
special relationship with its students and

: T
G
tion on Northeastern to act.

‘On notice’

Jefirey S. Beeler, a Framingham attorney
who submitted an amicus brief in the case,
said ITHEs have been aware of the problem
of alcohol-fueled sexual assaults on cam-
pus for years and have sought to wash their
hands of the matter.

And while the duty articulated by the
SJC in Helfman is a narrow one, he said,
“the higher education industry is on notice:
It does have affirmative responsibilities to
its students. The IHE immunity era is over”

@

ment 1n tort law, though e did Not think
it would prompt schools to change their ap-
proach to a significant degree.

That is due to the fact that, at least in
Massachusetts, institutions already act re-
sponsibly, training their staff on what to do
when they encounter an extremely intoxi-
cated, helpless student.

“Institutions are currently striking the
correct balance [between protecting stu-
dents and respecting their autonomy];
Rose said. “Cases where an institution is
found to have failed to meet its duty will be
rare indeed.”

Continued from page 20

SUPERIOR COURT]/
BUSINESS LITIGATION
SESSION

Editor’ note: The full text of these decisions
can be found on Lawyers Weeklys website,

asslawyersweekly.com!

Tort
SLAPP - Tortious

interference

Where a defendant has asserted
counterclaims alleging tortious inter-
ference with contractual relations and
advantageous business relations, the

THIS WEEK’S DECISIONS

For full opinions, visit [wopinions.com

counterclaims must be dismissed pur-
suant to the anti-SLAPP statute (G.L.c.
231, §59H) because they are based sole-
ly on the plaintiff’s actions in filing his
complaint and suing the defendants.
“Thomas ]. Crotty has been in a pro-
tracted disputed with Continuum Ener-
gy Technologies (‘CET’) and its principal
John Preston. After they settled one law-
suit against a company in which Crot-
ty was a lead investor, CET sued Crotty
for alleged fraud in negotiating that set-
tlement. Judge Sanders dismissed CET’s
fraud claims and then sanctioned CET
$100,000, after finding that CET and
Preston knew their claims had no legal
or factual basis yet brought them ‘in an
effort to gain some unfair advantage.
“Crotty has now sued CET and Pres-
ton, alleging that in the prior fraud case
they engaged in malicious prosecution,

abuse of process, and civil conspiracy.
Crotty also alleges that several investors
in CET, including Prof. Michael Porter,
knowingly participated in and are joint-
ly liable for the purported conspiracy.

“CET and Preston assert counter-
claims. They contend that certain fac-
tual allegations in Crotty’s complaint
constitute tortious interference with ad-
vantageous business relations, and that
Crotty’s conspiracy claim against CET
investors constitutes tortious interfer-
ence with contractual relations. ...

“Mr. Crotty is entitled to have the
counterclaims against him dismissed
under the so-called ‘anti-SLAPP’ stat-
ute. This law applies to and may bar civ-
il claims that are based on a party’s ‘ex-
ercise of its right of petition under the
constitution of the United States or of
the commonwealth! ... ‘The acronym

https://www.pageturnpro.com/MA-lawyers-weekly/96118-Massachusetts-Lawyers-Weekly--August-10,-2020/24 .html

‘SLAPP’ stands for strategic lawsuit
against public participation.” Gillette Co.
v. Provost, 91 Mass. App. Ct. 133,134 n.2
(2017).

“The counterclaims implicate the an-
ti-SLAPP statute because they are based
solely on Crotty’s actions in filing his
complaint and suing the Defendants.
‘Commencement of litigation is quintes-
sential petitioning activity’ that is pro-
tected by the anti-SLAPP statute. ...

“Preston and CET have not shown
that Crotty’s petitioning activity lacks
factual support or any arguable legal ba-
sis. ...
“Even if the counterclaims by CET and
Preston were not subject to dismissal
under the anti-SLAPP statute, the Court
would nonetheless have to dismiss those
counterclaims under Rule 12(b)(6) be-
cause they do not state any claim upon
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